ITV DIRECT, INC.

Sea Vegg Nutritional Supplement

This is a report of a compliance proceeding stemming from an inquiry in which the Electronic Retailing Self-Regulation Program (“ERSP”) requested substantiation for several core performance, weight-loss, ingredient, health and safety claims for the Sea Vegg Nutritional Supplement, marketed by ITV Direct, Inc. (“ITV”) in a direct response broadcast advertisement. The thirty-minute, long-form (i.e., infomercial) advertisement is presented in the form of an ongoing ITV program and is hosted by Donald Barrett who conducts a program-length discussion with product developer Scott Kennedy. 
In the inquiry, ERSP requested that the marketer provide substantiation for several categories of core claims made for its product including: a) General Performance Claims: (i.e., “Let their body regenerate”; “Seaweed can help people get stronger”; “I haven’t had a cold, flu, or fever since 1992…because my PH is balanced with seaweed.;  “There’s an 86 year old dog that has come back to life.”;  “… sea vegetation and the iodine in it can balance the thyroid.”; “Chronic fatigue…auto immune malfunction...you feel stamina.” and “…helped my mother’s MS.” b) Weight Loss Claims: (i.e., “Stabilize your weight…despite your eating habits” and “Used to assist in weight loss.” c) Ingredient Claims: “76% of all the oxygen on the planet comes from a seaweed plant.”; “Our blood plasma is identical to sea water.”; “Removes toxins and heavy metals”;  “60 times pound for pound the nutritional density of a land plant salad.” and “We have chosen species with higher minerals and capacities.” d) Health and Safety Claims:  “Chronic degenerative disease…should they take more? They can decide to take more if they want.”; “Put your multivitamin aside”; “Incredibly, the destruction of these [cancerous] tumors was observed to take place without affecting normal cells.” and e) Establishment Claims: (i.e., “scientific agreement behind my message and my mission”; “Sea Vegg regenerates your body like nothing else on earth…rebuilding….and the science proves it.”; “scientific research to back up.”; “We’ve been studying it for 20 years”; “scientific agreement on the value of sea vegetation when ingested into the human body.”; ”We have all the science behind it.”).”
At the conclusion of the inquiry, ERSP determined that many of the claims made by ITV in the advertising could be reasonably understood by consumers as being attributable to Sea Vegg. However, the marketer did not conduct any studies on the advertised product nor did it conduct testing on the ingredients at the same strength in which they are contained in the product. As such, ERSP concluded that the marketer could not support its core claims involving general product performance, health and safety and weight-loss. ERSP was also concerned that many of the claims made by ITV which were based on the testing of individual ingredients in Sea Vegg would be understood by consumers as being attributable to the advertised product when, in fact, they are not. Lastly, ERSP suggested that ITV clarify for consumers that its research is limited to ingredients in seaweed and should not be understood as being applicable to Sea Vegg. 

In a Marketer’s Statement that was part of the decision, ITV stated that it would “immediately modify the website” and “take ERSP’s recommendations under consideration for all future modifications or edits of the advertisement.” 

ERSP, through its ongoing program, continued to track broadcasts of the original advertising and viewed the infomercial numerous times in its unedited version several weeks after the original decision had been published. Shortly thereafter, a compliance inquiry was commenced with ITV in order to ascertain if the marketer had in good faith, implemented the recommendations made by ERSP to modify and/or discontinue certain claims that were the subject of the original inquiry.
After receipt of the ERSP compliance letter, ITV indicated it had made “significant changes” to both the website and the infomercial and went so far as to specifically identify the modifications that were made to the infomercial.  In a follow-up correspondence with the marketer, ERSP expressed its appreciation to ITV for making the changes but also noted that most of the modifications did little to alleviate the same concerns it had with the original infomercial, i.e., that the advertising implies that Sea Vegg has been proven to address and improve some very specifically mentioned health conditions (i.e., heart disease, diabetes, fibromyalgia, etc.). More specifically, ERSP indicated to ITV that:
“…there are still references to chronic fatigue, regeneration of cells, arthritis, degenerative diseases, weight-loss and other medical conditions (including cancer) in the advertising and ERSP has concluded that it is not unreasonable for consumers to take-away the message that taking Sea Vegg (or that seaweed, in the amount contained in advertised product) will improve these conditions. In our original decision ERSP specifically stated that “the suggestion that Sea Vegg will help alleviate serious health problems such as chronic degenerative disease and fatigue, and will rebalance the thyroid are unsupported and should be discontinued from future advertising.”  Accordingly, the evidence that has been submitted in this matter does not support such a takeaway and it is recommended that these references should be discontinued. “
Moreover, because ITV was vague about the current status of the advertising, ERSP requested additional information regarding whether any other versions of this infomercial were being disseminated; whether the original infomercial was still running and, if so, to what extent it would be completely discontinued. 
In its response, ITV retracted its previous statement regarding modifications that it had made to the original broadcast advertisement and, conversely, stated that “it intends to air the [original] Sea Vegg infomercial in question.” Further, ITV informed ERSP that it was currently involved in litigation in United States District Court in the District of Massachusetts with the Federal Trade Commission pertaining to the advertising at issue and stated that at this time it “has no option but to defer to the judgment of the United States District Court.”
In light of the foregoing, ERSP has determined that ITV has not made a bona fide, good faith attempt to bring its advertising into compliance with the recommendations made in the decision and has not abided by the representations made in its published Marketer’s Statement. As such, pursuant to Section 4.1 (B) of the ERSP Policy and Procedures, ERSP has referred the matter to the Federal Trade Commission for possible enforcement action.
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